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DEPARTMENT  OF  COMMERCE 

National pceanic  and  Atmospheric 
Administration 

50  CFR  Part  296 

Fishermen’s  Contingency  Fund 

agency:  National  Marine  Fisheries 
Service/National  Oceanic  and 
Atmospheric  Administration. 

Department  of  Commerce. 

'  action:  Final  rulemaking. 

SUMMARY:  The  Fishermen’s  Contingency 
Fund  (FCF)  regulations  are  amended  to 
allow  the  Office  of  the  General  Counsel 
to  close  a  claim  file  when  a  claimant 
withdraws  a  claim,  abandons  a  claim  by 
failing  to  respond  to  a  notice  of 
deficiencies,  or  a  financially  responsible 
party  admits  liability.  This  amendment 
will  eliminate  unnecessary  procedural 
steps  involving  public  notice  and 
adjudication  by  an  Administrative  Law 
Judge  (ALJ)  for  files  which  have,  in 
effect,  ceased  to  be  claims. 

The  regulations  are  also  amended  to 
allow  a  claim  to  be  processed  upon 
submission  of  sufficient,  rather  than  all. 
claim  information  presently  required  by 
program  regulations.  The  Agency’s 
experience  is  that  in  some  cases  not  ail 
information  required  by  the  regulations 
for  a  claim  application  is  essential  to  an 
accurate  and  equitable  claim  decision. 
This  amendment  will  prevent  delays 
occasioned  by  requiring  claimants  to 
provide  information  which  may  not  be 
relevant  to  a  decision  on  a  particular 
claim. 

Minor  changes  are  also  made  to  the 
requirements  of  the  claim  application  to 
eliminate  duplication  and  to  establish 
specifically  when  estimates  or  w’hen 
receipts  for  replacement  or  repair  costs 
are  required  with  a  claim  application. 
These  changes  will  apply  to  all  past, 
present,  and  future  claims. 

EFFECTIVE  DATE:  February  9. 1981. 

FOR  FURTHER  INFORMATION  CONTACr. 
Ms.  Kathryn  Hensley,  Program  Leader, 
Financial  Services  Division,  National 
Marine  Fisheries  Service.  3300 
Whitehaven  St.,  N.W.,  Washington,  D.C. 
20235.  Phone  number  (202)  634-4688. 
SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  for 
implementation  of  Title  IV,  the 
Fishermen's  Contingency  Fund,  was 
published  in  the  Federal  Register  on 
May  24. 1979  (44  FR  30292). 

On  January  24. 1980  (45  FR  6062), 
NOAA  published  final  regulations 
implementing  Title  IV,  but  reserved 
§  296.10,  which  deals  with  procedures 
for  adjudication  of  claims  by  an  ALJ. 


On  July  2. 1980  (45  FR  44942),  NOAA 
published  §  296.10  and  several  minor 
changes  to  the  previously  issued 
regulations  to  improve  their  clarity  or  to 
delete  from  the  required  contents  of  a 
claim  application  several  items  of 
information  which  were  unnecessary  for 
the  resolution  of  a  claim. 

On  October  2, 1980  (45  FR  65264), 
NOAA  published  proposed  rulemaking 
and  invited  comments  for  30  days 
ending  November  3, 1980.  Comments 
were  received  from  three  sources.  The 
following  summarizes  the  comments  and 
the  Agency’s  responses. 

Section  296.7(e) 

Contents  of  claim  application.  The 
proposed  amendment  of  §  296.7(e) 
provides  that  the  Chief,  FSD,  may 
determine  what  information  is 
necessary  to  process  a  claim. 

Comment:  One  commenter  stated  that 
this  provision  allowed  the  Chief,  FSD, 
too  much  leeway  in  determining 
whether  a  claim  contains  sufficient 
information  for  processing  and 
recommended,  after  an  opportunity  for 
comment,  specific  changes  in  the 
information  requirements  rather  than 
blanket  authority.  A  second  commenter 
contended  the  provision  would  weaken 
the  application  process  by  requiring 
inadequate  proof. 

Response:  The  purpose  of  the 
proposed  amendment  is  to  prevent 
unnecessary  delay  by  allowing  a  claim 
to  be  processed  even  though  not  all 
information  requirements  listed  under 
§  296.7(e)  have  been  met.  Unnecessary 
delay  would  be  occasioned,  for 
example,  if  the  claim  were  not 
processed  because  the  claimant  had 
failed  to  state  the  visibility  at  the  time 
and  place  of  the  damage  or  loss,  as 
required  by  §  296.7(e)(17).  This 
information  is  not  always  relevant  to  a 
claim  decision.  If,  however,  the 
circmnstances  of  the  damage  or  loss 
indicated  that  visibility  was  a  relevant 
factor,  that  information  would  be 
required,  and  the  claim  would  not  be 
processed  until  the  claimant  submitted 
it. 

The  action  of  the  Chief,  FSD,  is  the 
first  step  in  a  three-tier  procedural 
system  for  a  claim  determination.  The 
Chief,  FSD,  processes  the  claim  and 
proposes  a  settlement  for  consideration 
by  the  NOAA  General  Counsel:  the 
NOAA  General  Counsel  then  makes  an 
official  Agency  recommendation  on  the 
disposition  of  the  claim;  and  an  ALJ 
adjudicates  the  claim  based  upon  either 
written  evidence  or  evidence  presented 
at  an  oral  hearing.  Since  the  NOAA 
General  Counsel  reviews,  and  the  ALJ 
decides  on,  the  adequacy  of  all  claims, 
the  leeway  given  the  Chief,  FSD,  in 


determining  the  sufficiency  of 
information  for  processing  a  claim 
constitutes  no  weakening  of  the  claim 
process.  In  proof  of  either  eligibility  or 
of  compensable  amounts  is  inadequate, 
the  NOAA  General  Counsel  will  require 
the  Chief,  FSD,  to  obtain  such  proof  < 
from  the  claimant.  If  the  claimant  does 
not  provide  it,  the  ALJ  will  deny  the 
claim.  In  addition,  interested  persons 
have  the  opportunity  to  participate  in 
the  ALJ’s  adjudication  and  may,  of 
course,  argue  the  inadequacy  of  claim 
documentation  at  that  point  or  seek 
judicial  review  of  the  ALJ’s  approval  of 
a  claim. 

Section  296.7(e)(7) 

The  proposed  amendment  deletes  the 
words  “a  full  description  of  the  fishing 
gear  involved  (including  a  list  of  all 
components)." 

Comment:  One  commenter  disagreed 
with  the  proposed  deletion,  arguing  that 
interested  persons  had  a  right  to  know 
what  equipment  was  in  use  when  the 
damage  or  loss  occurred. 

Response:  This  information  is 
required  by  296.7(e)(10)(ii).  The  deletion 
was  made  to  avoid  duplication. 

Section  296.7(e)(10)(iv) 

Comment:  One  commenter  observed  a 
typographical  error  in  line  nine  where 
“unusally”  is  printed  for  the  word 
‘‘usually.’’ 

Response:  This  error  was  made  in 
printing  the  regulations  and  is  corrected. 

Section  296.7(e)(10)(v) 

The  proposed  amendment  allows 
claimants  who  have  repaired  or 
replaced  their  gear  before  filing  a  claim 
to  submit  only  receipts  for  actual  costs, 
rather  than  both  receipts  and  second- 
source  estimates.  Second-source 
estimates  may  be  requested  by  the 
Chief,  FSD,  if  necessary. 

Comment:  One  commenter  contended 
that  second-source  estimates  should 
always  be  required  and  not  be  at  the 
discretion  of  the  Chief,  FSD. 

Response:  The  Agency’s  experience  is 
that  most  claimants  repair  or  replace 
their  lost  or  damaged  gear  before 
submitting  their  claims.  These  claimants 
have  stated  that  they  have  difficulty 
obtaining  estimates  in  their  home  ports 
from  commercial  fishing  gear  repair  and 
supply  companies  with  which  they  do 
not  regularly  trade.  The  amendment  will 
alleviate  this  problem  by  requiring 
submission  of  only  the  receipt  for  actual 
costs  at  the  time  and  place  of  the 
damage  or  loss.  If  the  amounts  shown  on 
the  receipts  represent  costs  higher  than 
the  Agency's  experience  shows  to  be 
current  for  the  time  and  place  of  the 
damage  or  loss,  the  Chief,  FSD,  will  then 
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require  from  the  claimant  a  second- 
source  estimate  and  a  statement 
explaining  the  reason  for  the  higher 
costs.  We  have  added  to  the  regulation 
this  explicit  statement  of  when  a  receipt 
for  actual  costs  will  not  boiadequate. 

We  believe  this  meets  the  concern  of  the 
commenter  W'hile  avoiding  unnecessary 
burdens  on  the  claimant. 

Section  296.8(d)(1) 

Concerning  timeliness,  completeness 
and  eligibility  of  claims.  The  proposed 
amendment  provides  that,  regardless  of 
whether  public  notice  of  the  claim  has 
been  given,  the  General  Counsel  may 
close  a  claim  file  when  the  claimant  has 
withdrawn  or  abandoned  the  claim  by 
failing  to  respond  to  a  notice  of 
deficiency  sent  by  the  Chief,  FSD,  or  by 
accepting  payment  from  another  source. 

Comment:  One  commenter  stated  that 
all  interested  persons  should  be  notified 
of  the  final  disposition  of  claims  closed 
by  the  General  Counsel. 

Response:  The  Agency  will  give  notice 
in  the  Federal  Register  of  all  claim  files 
closed  by  the  General  Counsel  under 
this  Section. 

Note. — The  Assistant  Administrator  for 
Fisheries  made  an  initial  determination  that 
the.se  regulations  are  not  significant  under 
F.xecutive  Order  12044.  The  Assistant 
Administrator  has  also  determined  that  these 
regulations  do  not  require  the  preparation  of 
an  environmental  impact  statement  under  the 
National  Environmental  Policy  .Act. 

Diited:  January  5. 1981.  • 

Robert  K.  Crowell, 

Deputy  Executive  Director.  National  Marine 
Fisheries  Service. 

{l*ub.  L.  95-372;  92  Stut.  G29:  4.3  U.S.C.  section 
t  B41  vt  seq. ) 

Accordingly,  50  CFR  Part  290  is 
amended  as  follows: 

§  296.7  Instructions  for  filing  claims. 

1.  Section  296.7  is  amended  by: 

a.  Revising  the  introductory  clause  of 
paragraph  (e)  to  read  as  follows: 

(e)  Contents.  Each  claim  shall  be 
signed  by  the  claimant  and  shall 
accurately  and  completely  provide  the 
following  information,  or  so  much  of  the 
information  as  the  Chief,  FSD, 
determines  is  necessary  to  process  the 
claim: 

b.  By  revising  paragraph  (e|(7)  to  read 
as  follows: 


(7)  A  statement  of:  the  type  of  fishing 
operation  being  conducted  (for  example, 
trawling  for  shrimp)  and  the  type  and 
size  of  vessel  involved: 


c.  By  revising  paragraph  (e)(10)(iv)  to 
read  as  follows: 

*  *  *  *  « 

(e)  *  *  * 

(10  “  * 

(iv)  If  the  lost  or  damaged  gear  is  not 
replaced  or  repaired  before  the  claim  is 
filed,  estimates  from  two  different 
commercial  fishing  gear  repair  or  supply 
companies  of  the  present  replacement 
cost  of  the  fishing  gear  and  the  repair 
cost  of  the  fishing  gear  (if  it  is 
repairable).  If  fishing  gear  of  the  type 
lost  or  damaged  is  usually  made  or 
repaired  by  the  claimant,  a  detailed 
estimate  prepared  by  the  claimant 
identifying  the  repair  or  replacement 
cost  of  the  fishing  gear  may  be  included 
in  place  of  one  of  the  estimates  from 
commercial  fishing  gear  repair  or  supply 
companies: 

d.  Revising  paragraph  (e)(10)(v)  to 

read  as  follows: 

***** 

(e)  *  *  * 

(10)  *  *  * 

(v)  If  the  fishing  gear  is  repaired  or 
replaced  before  a  claim  is  filed  under 
this  Part,  a  copy  of  the  itemized  invoice 
or  receipt  for  the  repair  or  replacement 
of  the  fishing  gear.  If  the  fishing  gear  of 
the  type  lost  or  damaged  is  usually 
made  or  repaired  by  the  claimant,  an 
itemization  of  all  costs  (including 
receipts  for  materials)  prepared  by  the 
claimant  may  be  submitted  in  place  of  a 
receipt  or  invoice  from  a  commercial 
fishing  gear  repair  or  supply  company. 
The  Chief,  FSD.  may  request  a  second- 
source  estimate  for  replacement  or 
repair  costs  if  the  amounts  shown  on 
such  receipts  or  invoices  represent  costs 
higher  than  the  Agency’s  experience 
shows  to  be  current  for  the  time  and 
place  of  the  damage  or  loss;  and 

§  296.8  NMFS  Processing  of  Claims. 
[Amended] 

2.  Section  296.8  is  amended  by: 

a.  Revising  paragraph  (a)(3)(iv)  to 
read  as  follows: 

(a)  “  * 

(3)  *  *  * 

(iv)  If  any  person  admits 
responsibility  under  paragraph  (a)(3](ii) 
of  this  section  or  otherwise,  the  Chief, 
FSD,  will  so  inform  the  claimant  and 
will  not  take  any  further  action  on  the 
claim.  If  the  person  admitting 
responsibility  later  denies,  or  withdraws 
the  admission  of,  responsibility,  the 
Chief,  FSD,  will  resumes  processing  the 
claim.  If  the  person  admitting 
responsibility  does  compensate  the 
claimant  for  the  loss  with  respect  to 
which  the  claim  was  filed,  the  Chief, 
FSD,  will  forward  the  claim  to  the 
General  Counsel  for  action  under 


paragraph  (d)(1)  of  this  section. 

b.  Revising  paragraph  (b)(1)  to  read  as 
follows: 


(1)  General.  The  Chief.  FSD.  will 
promptly  review  each  claim  filed  under 
§  296.7  and  determine  whether  it  is 
timely  filed  within  the  60-day  period 
specified  in  §  296.7  (c),  sufficiently 
complete  under  §  297.7(e)  to  allow 
processing,  and  eligible  on  its  face. 

c.  Revising  paragraph  (b)(3)(i)  to  read 
as  follows: 

«  *  *  *  * 

(b)  “  * 

(3)  “  ‘ 

,  (i)  If  the  Chief,  FSD,  finds  that  the 

claim  is  not  sufficiently  complete  to 
allow  processing,  the  Chief,  FSD,  will 
send  to  the  claimant  a  written  notice 
stating  the  deficiency  in  the  claim. 
***** 

d.  Striking  the  word  “property”  in 
paragraph  (c)(1)  and  inserting  in  lieu 
thereof  the  word  “sufficiently.” 

e.  Revising  paragraph  (d)(1)  to  read  as 
follows: 

(d)  *  *  * 

(1)  Concerning  timeliness, 
completeness  and  eligibility  of  claims. 
The  General  Counsel  will  review  any 
finding  made  by  the  Chief,  FSD,  under 
paragraph  (b)(2),  (3)  or  (4)  of  this 
section,  and  will  determine  whether  to 
send  the  claim,  together  with  an  official 
agency  recommendation  that  the  claim 
be  denied,  to  the  ALJ  for  an  expedited 
proceeding  under  section  296.10(7)  of  this 
Part.  If  the  General  Counsel  finds  that 
the  claimant  has  abandoned  the  claim 
by  failing  to  respond  to  a  notice  of 
deficiency  sent  by  the  Chief,  FSD,  under 
paragraph  (b)(3)  of  this  section,  by 
expressly  withdrawing  the  claim  from 
further  consideration,  or  by  accepting 
payment  from  another  source,  the 
General  Counsel  may  close  the  file 
without  further  action  under  this  Part 
296,  regardless  of  whether  public  notice 
of  such  a  claim  has  been  given  under 
paragraph  (a)  of  this  section. 
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